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FROM THE EDITORS 
The Responsa Meridiana law journal displays a long tradition of collaboration between two 
great South African law schools. This edition of Responsa Meridiana is a showcase for the 
best of young legal writing from these two law schools and as such, covers broad areas of 
legal and social interest. Predominantly, it reflects the diversity and ingenuity of our students.  
 
As we have transitioned from a fledgling to an established democracy, the legal arena has 
likewise changed, especially in areas such as Administrative and Constitutional law. The 
Constitution’s broad provisions have been interpreted by the courts, drawing acclaim and 
sometimes criticism. 
 
In this edition C Thorpe documents the Kylie v CCMA judgments. This was the long road 
Kylie, a sex worker, faced to achieve a legal remedy for her dismissal from a massage 
parlour. The CCMA refused to hear her case due to the illegality of prostitution in South 
Africa. The author argues that such illegality merely drives position underground, and 
criticises the Jordan judgment. However, the Labour Appeal Court sent Kylie back to the 
CCMA to have the dispute heard.  
 
Luke McMichael assesses liability for environmental harm in the case of acid mine drainage 
in South Africa. He evaluates the position currently and the effects of AMD on our scarce 
water resources. He undertakes a thorough application of current remedies for harm caused 
by AMD such as the common law delictual and nuisance remedies as well as the s 24 
Constitutional right to a clean and healthy environment as well as the National Environmental 
Framework Act and the National Water Act.  
 
Timothy Hodgkin explores the concept of reasonableness in the context of socioeconomic 
rights jurisprudence as a comparative heuristic. He also disputes the notion of polycentricity 
and why courts are reluctant to involve themselves in such decision due to the separation of 
powers. In litigating socio-economic rights cases, the Author acknowledges that the court 
must exercise its constitutionally permitted powers of review without losing its institutional 
Responsa Meridiana 2010 
viii 
 
legitimacy. He also looks at the notion of the minimum core and recent litigation strategies 
used in the Constitutional Court.  
 
Brett Pollack gives a descriptive and prescriptive picture of the Constitutional equality 
framework in which he critics the current case law and submits a proposition regarding what 
it is that the Constitution actually requires. He analyses and criticises the Harksen Test. He 
submits there is a paradox both the vindication of the equal treatment provision and the 
violation of the prohibition against unfair discrimination. 
 
Lizanne Esterhuysen compares specific performance as a remedy in the law of contract in 
South Africa, England and the United Nations Convention on Contracts for the International 
Sale of Goods. In South African law a plaintiff has a right to specific performance, subject to 
the court’s discretion to refuse it. This discretion is not governed by any rules. On the 
contrary, English law regards specific performance as an exceptional remedy and the court’s 
discretion is governed by fixed rules. Under the CISG it is a primary remedy but article 28 of 
the CISG has the effect that the law of the forum where the claim is instituted is followed. It 
is concluded that uncertainty exists in South African law in anticipating the court’s approach. 
The submission is therefore made that the approach in Benson v SA Mutual Life Assurance 
Society be reconsidered and rules formulated for the exercise of the court’s discretion. 
 
Su-Anne van der Merwe bespreek die gevolge van die nie-nakoming van die statutêre 
vormvereistes by kontrakte ter vervreemding van grond en borgkontrakte. ‘n 
Regsvergelyking word getref tussen die  Suid-Afrikaanse en Engelse benaderings. Klem 
word gelê op die belangrikste verskil tussen die twee regstelsels, naamlik die Engelse 
beginsel van equity wat nooit in ons reg neerslag gevind het nie. Ten slotte word ‘n 
billikheidsdiskresie vir Suid-Afrikaanse howe aanbeveel ten einde die gewetenlose misbruik 
van vormvereistes deur kontraktante te voorkom. 
 
Danielle Malan compares the definition and protection of individuals with disabilities in 
South African and American law. The lack of South African court cases on this subject 
creates the need to consult American case law and legislation, being one of the leading 
jurisdictions in the protection of the rights of the disabled. The respective approaches 
followed by the South African and American jurisdictions to the definition of “disability” and 
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the affordance of “reasonable accommodation” are compared and analysed. It is concluded 
that the American approach affords greater protection to individuals with disabilities. 
 
Heidi du Toit ondersoek die grens tussen billike en onbillike diskriminasie in beursbepalings 
in testamentêre trusts. Die tradisionele sowel as grondwetlike beperkings op die beginsel van 
testeervryheid word bespreek. Daar word gelet op die tradisionele toegeeflike benadering wat 
deur die howe gevolg word in die geval van ‘n trust met ‘n liefdadigheidsoogmerk en wat die 
Grondwet se invloed is op hierdie benadering. ‘n Analise van die Syfrets-beslissing toon dat 
trustbepalings wat onbillik diskrimineer inderdaad ongeldig verklaar sal word. Die posisie in 
die Engelse en Kanadese reg word ook ondersoek. Die bespreking word afgesluit met ‘n 
nuttige praktiese voorbeeld wat die voorgaande regsbeginsels illustreer. 
 
We would like to thank the Faculties of Law at the Universities of Stellenbosch and Cape 
Town for presenting their students with the opportunity to serve on a combined editorial 
board. We extend our thanks to the Deans of the two faculties, Pofessors PJ Schwikkard and 
GF Lubbe for their support. A special word of thanks is owed to Sadulla Karjiker and 
Graham Bradfield for lending their assistance throughout the year. 
 
The year 2010 was a memorable one for South Africa as we welcomed peoples of all nations 
for the 2010 Fifa Soccer World Cup. We hope that the unity experienced by all South 
Africans in the hosting of this international event will continue, much like the collaboration 
between these two great universities. 
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